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the trust placed in O.W.S. by its customers are based on and exist, in large part, because of 
O.W.S.'s strict adherence to the protection of its customers' confidential and proprietary 
business information and data. O.W.S. actively markets its services to customers and potential 
customers by assuring them that the customer owns the data and that their data is protected. In 
fact, O.W.S. has exercised this policy on multiple occasions to protect your client's own data. If 
O.W.S. were compelled to reveal customer information against the customer's will, even under 
the protective order, that disclosure of customers' proprietary and confidential information 
would significantly damage the reputation ofO.W.S. in the marketplace, and would cause 
irreparable harm to and possibly destroy its business with North American customers. This 
cannot be emphasized strongly enough. O.W.S.'s business critically depends on the trust its 
customers place in O.W.S., and that trust will be broken by revealing their information. We ask 
that you consider this information as you review the objections and concerns set forth below. 

Instructions 

We have the following concerns with your "Instructions": 

• C: This Instruction requires that if a document contains a portion that is responsive and a portion 
that is not, the entire document should nonetheless be wholly produced without redaction. We 
could not agree to this. For example, if an email discussed ECM BioFilms, Inc. ("ECM") in one 
paragraph but contained five other paragraphs that had absolutely nothing to do with ECM, we 
would redact the other non-responsive paragraphs, indicating to you such redactions. Will you 
agree to this procedure? 

• D and F: These Instructions require the correlation of documents to each Request. We will 
attempt to comply, however, to the extent documents correlate to repeated Requests, we believe 
that this Instruction would be overly burdensome to a third party. Will you agree with our 
approach? 

• E: This Instruction expressly seeks production of documents to and from attorneys. A Request 
specifically directed to seeking attorney-client privileged documents is in and of itself 
objectionable at the outset and seems directed to invading privilege. Unless a document is 
directly responsive to a Request, is not otherwise objectionable and is being withheld solely for 
privilege, we will not log it on a privilege log. Pursuant to 16 CFR 3.31 ( c )(2), we will not review 
nor log any documents generated in the process of the prior subpoena or this Subpoena. Will you 
agree with our approach? 

• H: This Instruction seeks to deem any objection not raised in O.W.S.'s initial response-this 
letter, for example-waived. O.W.S. hereby expressly reserves the right to make any and all 
timely objections in compliance with the Commission's Rules. 
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• L: This Instruction seeks to require what are essentially answers to interrogatories in regard to 
documents withheld for privilege. O.W.S. will comply with the requirements ofthe 
Commission's Rules, no more. 

The Requests 

1. All documents and correspondence concerning ECM BioFilms, Inc., Robert 
Sinclair, and/or ECM BioFilms Master Batch Pellets. 

This Request is very broad and unduly burdensome to even search for. Further, the Request does 
not appear to be limited to the subject matter of the Proceeding, which I understand to relate to 
the question of whether ECM additives and ECM plastics advertised as biodegradable are in fact 
biodegradable. To this end, you should know that O.W.S. has not performed tests for ECM since 
approximately 2000. While a product submitted by an O.W.S. customer for testing could contain 
an ECM additive, O.W.S. may or may not be told this by the customer. O.W.S. conducts 
thousands of tests for hundreds of customers and has no way to reasonably search customer 
records to pull out information regarding whether a customer's product being tested contained an 
ECM additive or related in some way to ECM. 

This Request may also involve confidential and proprietary information ofO.W.S. and of 
O.W.S. customers, many of which are competitors of your client, which would have no bearing 
on the Proceeding. O.W.S. would also, in all likelihood, owe strict contractual duties of non
disclosure and confidentiality to such customers, placing O.W.S. in an untenable position of 
being in breach of contract and violating the trust and confidence of its clients. Further, the 
testing information is the customers' property, not O.W.S.'s to disclose. Disclosure could only 
serve to harm O.W.S. and not serve to support any claim or defense in the Proceeding. 
Moreover, some of our customers are attorneys who hire O.W.S. for privileged and confidential 
testing, subject to the work product doctrine. O.W.S. has no right or ability to violate its 
agreement with such customers, whose testing may relate to competitors of your client. Even the 
disclosure of a mention ofECM by such customers would violate the competitive rights of those 
customers. 

O.W.S. has no problem producing documents in which ECM, Robert Sinclair, and/or ECM 
BioFilms Master Batch Pellets are discussed in non-confidential/protected communications that 
are not customer specific, to the extent they can be readily located. O.W.S. cannot produce 
documents in breach of customer contracts and confidences, or in violation of privileges not held 
by O.W .S., but by the customers. Nor can 0. W .S. feasibly contact every such customer to either 
obtain permission to produce under the Protective Order or to allow such customers to intervene. 
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To try to even go through all customer documents to determine whether they could be responsive 
at the outset is an insurmountable task. 

You should know that O.W.S. has received documents that suggest that ECM or someone 
advocating for ECM appears to have taken old O.W.S. test reports for ECM and altered them to 
change the conclusions. We will produce these documents assuming this Request is not 
otherwise limited or deleted. 

Will you agree to limit this Request to exclude documents concerning O.W.S. customers other 
than ECM and to limit this Request to documents concerning ECM, Mr. Sinclair and or the 
Master Batch Pellets that are non-customer specific (not confidential) to the extent readily 
located? 

2. All documents and correspondence concerning any test or report (including any and 
all notes and raw data) performed or written for Gary Plastic Packaging 
Corporation (GPPC) including, but not limited to, "Study GLH-2: Review of 
Several Documents, Reports and Statements on Biodegradation of ECM 
MasterBatch Pellets." 

This Request also does not appear to be limited to the subject matter of the Proceeding. Because 
this Request may also involve confidential and proprietary information of GPPC, we have 
contacted GPPC and understand that GPPC has already produced this information to you in this 
Proceeding. Therefore, this Request appears to also be repetitive of information you have 
already directly obtained. O.W.S. would not have anything more than GPPC on this issue. 

Will you agree to withdraw this Request? 

3. All correspondence between O.W.S. and any member, employee, representative, or 
officer of the United States Federal Trade Commission. 

This Request also does not appear to be limited to the subject matter of the Proceeding. Because 
this Request may also involve confidential and proprietary information of GPPC, we have 
contacted GPPC and understand that GPPC has already produced this information to you in this 
Proceeding. Therefore, this Request appears to also be repetitive of information you have 
already directly obtained. O.W.S. would not have anything more than GPPC on this issue. 
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Will you agree to withdraw this Request? 

4. All correspondence between O.W.S. and any member, employee, and/or 
representative of the Biodegradable Products Institute ("BPI"). 

This is a new Request that was not even alluded to in the prior subpoena. 

This Request is very broad and unduly burdensome to even search for. Further, the Request does 
not appear to be limited to the subject matter of the Proceeding. This Request may also involve 
confidential and proprietary information ofO.W.S. and of customers, many of which are 
competitors of your client, which would have no bearing on the Proceeding. Further, the testing 
information is the customers' property, not O.W.S.'s to disclose. O.W.S. would also, in all 
likelihood, owe strict contractual duties of non-disclosure and confidentiality to such customers, 
placing O.W.S. in an untenable position of being in breach of contract and violating the trust and 
confidence of its clients. This could only serve to harm O.W.S. and not serve to support any 
claim or defense in the Proceeding. Moreover, some O.W.S. customers are attorneys who hire 
O.W.S. for privileged and confidential testing, subject to the work product doctrine. O.W.S. has 
no right or ability to violate its agreement with such customers, whose testing may relate to 
competitors of your client. 

Some background is in order. O.W.S. deals with the BPI on three separate levels. On one level, 
O.W.S. deals with the BPI on behalf of 0. W.S. customers in regard to such customers' Request 
for certification oftheir own products. The BPI administers a certification mark (logo) for 
compostable products. Many O.W.S. customers seek this certification. Often, all or part of the 
testing the customer submits for certification has been performed by O.W.S. Communications 
with the BPI on behalf of O.W.S. customers involve confidential and proprietary information 
belonging to the customers, many of whom are direct competitors of your client. This 
confidential and proprietary information can include, but is not limited to, material or product 
formulations, product construction, manufacturing techniques, testing results, and marketing 
plans. These discussions relate to the customers' own products and are unrelated to ECM and 
unrelated to the Proceeding in any way. 

On a second level, O.W.S. participates, along with one representative of the BPI, on 
subcommittee D20.96 of the American Society for Testing and Materials ("ASTM"). Mr. 
Sinclair also participates on this subcommittee and is fully aware of these activities and the 
business of the subcommittee, and has full access to communications related thereto. 
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Finally, on a third level, some O.W.S. customers are members of the BPI. The BPI is, according 
to their website (www.bpiworld.org), a not-for-profit association of individuals and groups from 
government, industry and academia. Their stated purpose is to "educate manufacturers, 
legislators and consumers about the importance of scientifically based standards for compostable 
materials which biodegrade in large composting facilities." The BPI's website currently lists 147 
members. O.W.S is not a member of the BPI, but, as stated, some ofO.W.S.'s customers are 
members. Thousands of correspondence documents exist between O.W.S. and these customers 
in the normal course ofO.W.S.'s business with such customers in their own commercial 
capacities, not in their capacity as members of BPI. This correspondence has nothing 
whatsoever to do with your client or the Proceeding. The membership of those customers in the 
BPI is merely coincidental to the existence of the documents. These customers are competitors 
of ECM and the documents contain confidential or proprietary information including, but not be 
limited to, material or products formulations, product construction, manufacturing techniques, 
testing results, and marketing plans. 

O.W.S. will not search for or produce documents merely because the source or recipient of the 
document may be a member of the BPI. O.W.S., however, will search for and produce 
responsive correspondence with employees of BPI to the extent the documents pertain to ECM. 

Will you agree to this limitation? 

5. All documents concerning any test or report (including any and all notes and raw 
data) performed or written related to the biodegradability of plastic products under 
ASTM standards D5511, D5526, and D5338 or equivalent standard. 

This Request is very broad and unduly burdensome to even search for, literally encompassing 
approximately 98% of O.W.S.'s business. Further, the Request does not appear to be limited to 
the subject matter of the Proceeding. This Request involves confidential and proprietary 
communications with customers, many of whom are competitors of your client, which would 
have no bearing on the Proceeding. O.W.S. also owes, in most cases, strict contractual duties of 
non-disclosure and confidentiality to such customers, placing O.W.S. in an untenable position of 
being in breach of contract and violating the trust and confidence of its clients. Further, the 
testing information is the customers' property, not O.W.S.'s to disclose. Disclosure could only 
serve to harm O.W.S. and not serve to support any claim or defense in the Proceeding. 
Moreover, some O.W.S. customers are attorneys who hire O.W.S. for privileged and confidential 
testing, subject to the work product doctrine. O.W.S. has no right or ability to violate its 
agreement with such customers, whose testing may relate to competitors of your client. 
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Production of documents in response to this Request would cause irreparable harm to the 
reputation ofO.W.S. and tortiously interfere with the relationship between O.W.S. and its 
customers. 

Again, some background information is in order. This Request literally seeks information 
related to hundreds of customers and thousands of tests on products wholly unrelated in any way 
to your client. As you know, 16 CFR 3.31(c)(l) allows discovery only when it is "reasonably 
expected to yield information relevant to the allegations of the complaint, to the proposed relief, 
or to the defenses of any respondent." The Proceeding relates only to ECM's products and 
ECM's marketing of those products. The Proceeding does not deal with any other company's 
product. Furthermore, nowhere in Answer and Affirmative Defenses of Respondent EEM 
Biofilms, Inc.,; Respondent's Answers to Complaint Counsel's First Request for Admissions; or 
Respondent's Supplemental Answers to Complaint Counsel's First Request for Admissions ECM 
Biofilms, Inc.; did ECM raise any issue regarding other companies' products. 

Producing documents in response to this Request would cause O.W.S. to violate customer 
confidentiality, proprietary, and non-disclosure agreements. Given that in most cases, these 
O.W.S. customers are direct competitors ofECM, this Request appears to be directed at 
obtaining a competitive advantage for ECM, causing harm to O.W.S. customers and, therefore, 
harm to the relationships between O.W.S. and its customers. 

O.W.S. will provide any responsive tests for ECM. Otherwise, ECM must narrow this Request 
and identify what it is actually looking for. If there is testing for a particular product/customer, 
ECM should go directly to that customer for such information. Will you agree to eliminate or 
rephrase this Request? 

6. All documents concerning the education, training, experience, and employee 
evaluations of Mr. Bruno de Wilde [sic]. 

Neither Mr. Bruno De Wilde nor O.W.S. is a party to the Proceeding. Neither are on trial. This 
Request for information regarding his education, training, experience and employee evaluations 
is not in any way related to the scope of the Proceeding and will not lead to any information 
relevant to any claim or defense in the Proceeding. Moreover, this Request clearly seeks 
information, at least in part, that would be confidential to Mr. De Wilde. We cannot determine 
any valid basis for the information Requested. 
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However, to the extent O.W.S. has a biography or a CV for Mr. De Wilde, O.W.S. will produce 
it. Will you agree to so limit the Request? 

7. All documents written or authored by Mr. de Wilde [sic] concerning plastic 
products claiming to be biodegradable with the use of an additive product, 
including, but not limited to ECM's additive (Master Batch Pellets). 

This Request is very broad and unduly burdensome to even search for. The words "written or 
authored by" are incredibly broad and could include every email, every test, and every comment 
Mr. De Wilde ever made in the context of O.W.S. Further, the Request is not limited to the 
subject matter of the Proceeding. This Request may also involve confidential and proprietary 
communications with customers, some of which are competitors of your client, which would 
have no bearing on the Proceeding. O.W.S. would also, in all likelihood, owe strict contractual 
duties of non-disclosure and confidentiality to such customers, placing O.W.S. in an untenable 
position of being in breach of contract and violating the trust and confidence of its clients. This 
could only serve to harm O.W.S. and not serve to support any claim or defense in the 
Proceeding. Moreover, some of our customers are attorneys who hire O.W.S. for privileged and 
confidential testing, subject to the work product doctrine. O.W.S. has no right or ability to 
violate its agreement with such customers, whose testing may relate to competitors of your 
client. Production of documents in response to this Request would cause irreparable harm to the 
reputation ofO.W.S. and tortiously interfere with the relationship between O.W.S. and its 
customers. 

As you are aware, 16 CFR 3.31(c)(l) allows discovery only when it is "reasonably expected to 
yield information relevant to the allegations of the complaint, to the proposed relief, or to the 
defenses of any respondent." The Proceeding relates only to ECM's products and ECM's 
marketing of those products. The Proceeding does not deal with any other company's product. 
Furthermore, nowhere in Answer and Affirmative Defenses of Respondent EEM Biofilms, Inc.; 
Respondent's Answers to Complaint Counsel's First Request for Admissions; or Respondent's 
Supplemental Answers to Complaint Counsel's First Request for Admissions ECM Biofilms, Inc.; 
did ECM raise any issue regarding other companies' products. 

Producing documents in response to this Request would cause O.W.S. to violate customer 
confidentiality, proprietary, and non-disclosure agreements. Given that in most cases, these 
O.W.S. customers are direct competitors ofECM, this Request appears to be directed at 
obtaining a competitive advantage for ECM, causing harm to O.W.S. customers and, therefore, 
harm to the relationships between O.W.S. its customers. 
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If you are seeking presentations or published materials of Mr. De Wilde, to the extent they relate 
to ECM, O.W.S. will produce them. Otherwise, ECM must narrow this Request and identify 
what it is actually looking for. Will you agree to eliminate or rephrase this Request? 

8. All documents concerning the education, training, experience, and employee 
evaluations of Mr. Richard Tillinger. 

Neither Mr. Tillinger nor O.W.S. is a party to the Proceeding. Neither are on trial. This Request 
for information regarding his education, training, experience and employee evaluations is not in 
any way related to the scope of the Proceeding and will not lead to any information relevant to 
any claim or defense in the Proceeding. Moreover, this Request clearly seeks information, at 
least in part, that would be confidential to Mr. Tillinger. We cannot determine any valid basis 
for the information Requested. 

However, to the extent O.W.S. has a biography or a CV for Mr. Tillinger, O.W.S. will produce 
it. Will you agree to so limit the Request? 

9. All documents, including tests and reports, written or authored by Mr. Tillinger 
concerning plastic products claiming to be biodegradable with the use of an additive 
product, including, but not limited to ECM's additive (MasterBatch Pellets). 

This Request is very broad and unduly burdensome to even search for. The words "written or 
authored by" are incredibly broad and could include every email, every test, and every comment 
Mr. Tillinger ever made in the context ofO.W.S. Further, the Request is not limited to the 
subject matter of the Proceeding. This Request may also involve confidential and proprietary 
communications with customers, some of which are competitors of your client, which would 
have no bearing on the Proceeding. O.W.S. would also, in all likelihood, owe strict contractual 
duties of non-disclosure and confidentiality to such customers, placing O.W.S. in an untenable 
position of being in breach of contract and violating the trust and confidence of its clients. This 
could only serve to harm O.W.S. and not serve to support any claim or defense in the 
Proceeding. Moreover, some of our customers are attorneys who hire O.W.S. for privileged and 
confidential testing, subject to the work product doctrine. O.W.S. has no right or ability to 
violate its agreement with such customers, whose testing may relate to competitors of your 
client. Production of documents in response to this Request would cause irreparable harm to the 
reputation ofO.W.S. and tortiously interfere with the relationship between O.W.S. and its 
customers. 
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Producing documents in response to this Request would cause O.W.S. to violate customer 
confidentiality, proprietary, and non-disclosure agreements. Given that in most cases, these 
O.W.S. customers are direct competitors ofECM, this Request appears to be directed at 
obtaining a competitive advantage for ECM, causing harm to O.W.S. customers and, therefore, 
harm to the relationships between O.W.S. its customers. 

If you are seeking presentations or published materials ofMr. Tillinger, to the extent they relate 
to ECM, O.W.S. will produce them. Otherwise, ECM must narrow this Request and identify 
what it is actually looking for. Will you agree to eliminate or rephrase this Request? 

10. All documents and correspondence concerning any amendments, vote(s), and/or 
"negatives" related to ASTM standards D5511, D5526, and D5338. 

This Request is very broad and unduly burdensome. Further, the Request is not limited to the 
subject matter ofthe Proceeding. Mr. Sinclair himself is involved in these amendments, votes 
and/or "negatives." There is no reason that O.W.S. should be burdened with providing 
information to ECM well within its reach, particularly given that Mr. Sinclair is on the ASTM 
subcommittee and would have received similar information. 

Will you agree to eliminate this Request? 

Protective Order 

Because a number of our issues with the Requests relate to the confidential and proprietary 
information ofO.W.S. and/or its customers, we would like to address the inadequacy ofthe 
Protective Order attached to the Subpoena. As explained, many of the documents Requested by 
the Subpoena contain sensitive and confidential information ofO.W.S. customers, many of 
whom are direct competitors of ECM, such as material or products formulations, product 
construction, manufacturing techniques, testing results, and marketing plans. O.W.S. customers 
and O.W.S. would be harmed by the release of this information. The Protective Order does not 
consider the specific nature ofO.W.S.'s business, the crucial relationships between O.W.S. and 
its customers and the trust on which those relationships are built, or how those relationships 
would be harmed by releasing customer information, even under the standard Protective Order. 
In any event, the Protective Order would not serve to excuse the complete lack of relevance of 
the Requested documents to the Proceeding. 
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Expenses 

Even if the scope of the Subpoena Requests are narrowed considerably, O.W.S. will still incur 
significant costs in complying with the Subpoena. In addition to the labor involved in searching, 
compiling, and marking documents, O.W.S. has already and will continue to incur significant 
legal costs as a direct result of the Subpoena. 

While a subpoenaed party may be expected to absorb some reasonable costs, unreasonable 
costs, particularly in relation to the size of the company, are to be borne by the party and the 
party's counsel issuing the subpoena according to the Commission. O.W.S. is a relatively 
small company, and the effort to comply will pull people away from the conduct of business 
for its customers. This will delay the performance of testing and perhaps cause customers 
to go elsewhere for their testing, thereby significantly harming revenues from that testing. 
Furthermore, legal fees alone to respond to this Subpoena will amount to a significant 
percentage of total annual revenues for O.W.S. In addition, there will be the cost of the 
manpower required to search company records for documents relevant to the Subpoena. 
These costs of legal fees, time and expense of personnel, and potential lost business might 
possibly reduce the company to losing money in 2014. O.W.S., if forced to respond to any 
overly burdensome Requests, will seek payment of expenses to do so. 

Conclusion 

O.W.S. does not sell products in ECM's industry. O.W.S. has no interest in the Proceeding 
and will not be affected by the outcome of the Proceeding, regardless of that outcome. To 
the extent that ECM seeks information regarding ECM's customers' products that utilize 
ECM additives and testing thereof, ECM should obtain that information directly from 
ECM's customers. Moreover, O.W.S. cannot be made into some involuntary form of expert 
for ECM. From the scope of the Subpoena Requests, the only conclusions we can come to, 
as I said in my email yesterday, are that ECM's intent is to harass, burden and harm O.W.S. 
for some reason in this process and/or achieve competitive information and thereby 
competitive advantage. For the reasons set forth herein, we ask that you agree to withdraw 
and/or modify the Requests as stated. 

I sent an email to you yesterday asking to discuss these issues and have not heard back from 
you. Given that the deadline for filing a Motion is fast approaching, can you please contact 
me as soon as possible? If you can discuss this weekend, please send me an email and we 
can arrange a time. 
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Sincerely, 

Christine Haaker 

cc: Jonathan W. Emord (via Electronic Mail) 
Peter A. Arhangelski (via Electronic Mail) 
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Can you please respond to my email and letter fi·om Friday? 

Thank you. 

Christine 

Christine M. Haaker 1 Partner 1 Thompson Hine LLP 
10050 Innovation Drive, Suite 400 1 Dayton, Ohio 45342 
Office: 937.443.6822 1 Mobile: 937.609.8418 
Fax: 937.443.6635 1 Email: Christine.Haaker@ThompsonHine.com 
Web: http://www.ThompsonHine.com 
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Consistently ranked a top law firm in the country for client service for 10 consecutive years in 
BTl's survey of general counsel and C-level executives. 

Atlanta 1 Cincinnati 1 Cleveland 1 Columbus 1 Dayton 1 New York 1 Washington, D.C. 

From: McPherson, Mari 
Sent: Friday, March 07, 2014 5:23 PM 
To: lcaputo@emord.com 
Cc: jemord@emord.com; parhangelsky@emord.com; Haaker, Christine 
Subject: In the Matter of ECM BioFilms, Inc. 

Please see the attached from Christine Haaker. 

Mari McPherson, Secretary 1 Thompson Hine LLP 
Austin Landing I 
Suite 400 
10050 Innovation Drive 
Dayton, Ohio 45342-4934 
Office: 937.331.6099 1 Fax: 937.443.6910 
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Thank you for your letter. We appreciate your comments concerning the OWS subpoena. We 

respond as follows. 

The FTC has challenged whether certain ASTM standards, particularly 05511 or 05526, are viable 

methods for demonstrating real-world biodegradability in plastics. The FTC's Complaint alone has 

engendered an exceptionally broad scope of what may be considered relevant topics and 

information. The FTC has used OWS documents (commissioned by third parties) against ECM in this 

proceeding. OWS has apparently prepared (or assisted in the preparation of) promotional materials 

designed to discredit or challenge ECM's marketing claims. The information sought in ECM's 

subpoena of OWS is calculated to lead to the adduction of relevant evidence in this case and, as 

such, ECM has a right to that information. 

You make several general points in your letter. You state that searching for information will be 

overly burdensome to O.W.S. You explain that certain responsive materials are confidential. You 

reference documents that may be altered and seemingly ascribe malicious and fraudulent intent 

onto ECM and/or any representative or advocate without specificity or examples of proof. We are 

very concerned with those allegations that lack any foundation or explanation, and ECM disputes to 

the fullest extent each such statement or suggestion. You further allege that ECM seeks a 

competitive advantage through its subpoena schedule. We find this allegation highly dubious 

considering that it presupposes that ECM somehow wanted, invited, and/or planned for the federal 

government to launch an unparalleled attack on ECM. ECM is the respondent in this action, not a 

civil plaintiff. The information it requests in the subpoena is relevant to its defense against FTC 

allegations. ECM therefore has a right to that information under 16 C.F.R. 3.31(c) and 3.34, and will 

promptly seek an order compelling your response and, if necessary, for sanctions unless the 

information we seek is supplied in accordance with the subpoena. 

In light of your concerns about scope and burden, we propose the following changes to provide 

relief without compromising the provision of information needed in ECM's defense:. 

Instructions: 

C: This instruction stands. 

0: To expedite disclosure, O.W.S. need not list which documents are responsive to a certain 

request. 

E: We do not seek documents protected by the attorney-client privilege. 

Resp. Opp. to O.W.S. Mot. to Quash 
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Request No.1: This request stands. 

Request No. 2: This request is eliminated. 

Request No.3: This request stands. 

Request No.4: This request stands, however, the temporal limitation is reduced to documents that 

were created on or after January 1, 2010. FTC agents have spoken directly with BPI members about 

material issues present in this case. Among other reasons, this request is relevant to investigating 

the relationship and association between O.W.S. and the BPI as well as investigating bias. 

Request No.5: This Request is rephrased as follows: 

"Since January 1, 2010, all documents concerning any test or report (including any notes and raw 

data) performed or written to the biodegradability of plastic products under ASTM standards D5511 

and D5526 for ECM and/or a plastic product containing the ECM additive." 

Request No.6: This request stands. 

Request No.7: This request is eliminated. 

Request No.8: This request stands. 

Request No.9: This request is eliminated. 

Request No. 10: This request is rephrased as follows: 

"Since January 1, 2010, all documents and correspondence concerning any amendments, vote(s); 

and/or 'negatives' related to ASTM standard D5511 and D5526." 

We understand that O.W.S. has concerns about confidentiality. The FTC's Rules contemplate 

disclosure by third-parties of information that is considered confidential, and the Rules and the AU's 

Protective Order also provides mechanisms for protecting sensitive material if material disclosed is 

confidential. We have sent you a copy of the protective order; and I include another copy with this 

email for convenience. Please follow all requirements and directions of the AU in his Protective 

Order, which ECM will abide by to the fullest extent. 

I welcome discussing this matter further but full production must be received on or before March 

24, 2014. Please let me know of a convenient time for us to speak by phone. 

Sincerely, 

Lou 

Resp. Opp. to O.W.S. Mot. to Quash 
Exh. RX-G 
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Lou Caputo 1 EMORD & AssociATES, P.C. 1 3210 S. Gilbert Rd., Ste 4 1 Chandler, AZ 85286 Firm: (602) 
388-8901 1 Facsimile: (602) 393-4361 1 www.emord com 

.MQil.Q.E.: This is a confidential communication intended for the recipient listed above. The content of this communication 
is protected from disclosure by the attorney-client privilege and the work product doctrine. If you are not the intended 
recipient, you should treat this communication as strictly confidential and provide it to the person intended. Duplication or 
distribution of this communication is prohibited by the sender. If this communication has been sent to you in error, please 
notify the sender and then immediately destroy the document. 
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Haaker Christine 

Lou Caouto 
Peter Arhangelsky; Smith. Jeremy 

RE: Docket No. 9358, Third-Party Subponea To O.W.S. 

Monday, March 10, 2014 3:47:19 PM 
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Thank you for your response. I have not reviewed it in full yet but will. I would like to speak on this in the 
morning if you are available? Please give me a time. I thought we had a productive call the last time we spoke 
and perhaps we will be able to work out our issues. The most important issue for my client is that its business 
cannot be harmed in this process. Divulging its customers' testing information will result in loss of business. 
O.W.S. is firmly convinced of this, therefore production of its customers' infornmtion is out of the question. If 
there are specific customers that I can get to quickly with requests that they consent to disclosure, that may change 
things. The timing here is an issue \vith our Motion having to be filed by Wednesday. Also, you mention 3/24 
below. Are you expecting production 3/24 or 3/14? 

I look fmward to speaking with you in the morning. 

Best, 

Christine 

From: Lou Caputo [mailto:LCaputo@emord.com] 
Sent: Monday, March 10, 2014 6:39 PM 
To: Haaker, Christine 
Cc: Peter Arhangelsky 
Subject: Docket No. 9358, Third-Party Subponea To O.W.S. 

Hi Christine, 

Thank you for your letter. We appreciate your comments concerning the OWS subpoena. We 

respond as follows. 

The FTC has challenged whether certain ASTM standards, particularly 05511 or 05526, are viable 

methods for demonstrating real-world biodegradability in plastics. The FTC's Complaint alone has 

engendered an exceptionally broad scope of what may be considered relevant topics and 

information. The FTC has used OWS documents (commissioned by third parties) against ECM in this 

proceeding. OWS has apparently prepared (or assisted in the preparation of) promotional materials 

designed to discredit or challenge ECM's marketing claims. The information sought in ECM's 

subpoena of OWS is calculated to lead to the adduction of relevant evidence in this case and, as 

such, ECM has a right to that information. 

You make several general points in your letter. You state that searching for information will be 

overly burdensome to O.W.S. You explain that certain responsive materials are confidential. You 

reference documents that may be altered and seemingly ascribe malicious and fraudulent intent 

onto ECM and/or any representative or advocate without specificity or examples of proof. We are 

very concerned with those allegations that lack any foundation or explanation, and ECM disputes to 

the fullest extent each such statement or suggestion. You further allege that ECM seeks a 

competitive advantage through its subpoena schedule. We find this allegation highly dubious 
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considering that it presupposes that ECM somehow wanted, invited, and/or planned for the federal 

government to launch an unparalleled attack on ECM. ECM is the respondent in this action, not a 

civil plaintiff. The information it requests in the subpoena is relevant to its defense against FTC 

allegations. ECM therefore has a right to that information under 16 C.F.R. 3.31(c) and 3.34, and will 

promptly seek an order compelling your response and, if necessary, for sanctions unless the 

information we seek is supplied in accordance with the subpoena. 

In light of your concerns about scope and burden, we propose the following changes to provide 

relief without compromising the provision of information needed in ECM's defense: 

Instructions: 

C: This instruction stands. 

0: To expedite disclosure, O.W.S. need not list which documents are responsive to a certain 

request. 

E: We do not seek documents protected by the attorney-client privilege. 

Request No. 1: This request stands. 

Request No.2: This request is eliminated. 

Request No.3: This request stands. 

Request No.4: This request stands, however, the temporal limitation is reduced to documents that 

were created on or after January 1, 2010. FTC agents have spoken directly with BPI members about 

material issues present in this case. Among other reasons, this request is relevant to investigating 

the relationship and association between O.W.S. and the BPI as well as investigating bias. 

Request No.5: This Request is rephrased as follows: 

"Since January 1, 2010, all documents concerning any test or report (including any notes and raw 

data) performed or written to the biodegradability of plastic products under ASTM standards 05511 

and 05526 for ECM and/or a plastic product containing the ECM additive." 

Request No.6: This request stands. 

Request No.7: This request is eliminated. 

Request No.8: This request stands. 

Request No.9: This request is eliminated. 

Request No. 10: This request is rephrased as follows: 
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"Since January 1, 2010, all documents and correspondence concerning any amendments, vote(s); 

and/or 'negatives' related to ASTM standard 05511 and 05526." 

We understand that O.W.S. has concerns about confidentiality. The FTC's Rules contemplate 

disclosure by third-parties of information that is considered confidential, and the Rules and the AU's 

Protective Order also provides mechanisms for protecting sensitive material if material disclosed is 

confidential. We have sent you a copy of the protective order; and I include another copy with this 

email for convenience. Please follow all requirements and directions of the AU in his Protective 

Order, which ECM will abide by to the fullest extent. 

I welcome discussing this matter further but full production must be received on or before March 

24, 2014. Please let me know of a convenient time for us to speak by phone. 

Sincerely, 

Lou 

Lou Caputo I EMoRo & AssociATES, P.C. I 3210 S. Gilbert Rd., Ste 4 1 Chandler, AZ 85286 Firm: (602) 
388-8901 1 Facsimile: (602) 393-4361 I www emord.com 

NQIIQE.: This is a confidential communication intended for the recipient listed above. The content of this communication 
is protected from disclosure by the attorney-client privilege and the work product doctrine. If you are not the intended 
recipient, you should treat this communication as strictly confidential and provide it to the person intended. Duplication or 
distribution of this communication is prohibited by the sender. If this communication has been sent to you in error, please 
notify the sender and then immediately destroy the document. 
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To: 
Cc: 
Subject: 
Date: 

Hi Christine, 

Lou Caputo 
Christine.Haaker@thompsonhine.com 
Peter Arhanqelsky 
Docket No. 9358, Third-Party Subpoena to O.W.S. 
Wednesday, March 12, 2014 3:01:00 PM 
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Thank you again for your call yesterday. We have discussed the points raised in the call with our 

client. As previously explained, ECM did not choose nor desire for the FTC to file its Complaint. ECM 

regrets that the FTC has instituted such an action against ECM and seemingly the biodegradable 

plastics industry generally. The FTC, not ECM, has defined the permissible scope of materials issues, 

and as such, which information and materials may lead to relevant information. Notwithstanding, at 

multiple junctures, we have now attempted to work with O.W.S. to reduce any burden associated 

with responding to ECM's subpoena. ECM further agrees to limit remaining Requests as follows: 

Instructions: 

C: This Instruction stands with your requested exception that O.W.S. need not produce extraneous 

portions of a single that are both (1) non-responsive to a Request; and (2) do not relate in any way 

to the context and/or subject matter that is responsive to the Request. For example, O.W.S. need 

not produce subsequent portions of an email chain that are irrelevant, non-responsive and provide 

no context to the responsive content. 

D: No change from 3/10/14 email. 

E: No change from 3/10/14 email. 

Request No.1. All documents and correspondence concerning ECM BioFilms, Inc., Robert Sinclair, 

and /or ECM BioFilms MasterBatch Pellets. 

Request No.3. All correspondence between O.W.S. and any members, employee, representative or 

officer of the United States Federal Trade Commission. 

Request No.4. Since January 1, 2010, all correspondence between O.W.S. and Steve Mojo of the 

Biodegradable Products Institute ("BPI"). 

Request No.5. Since January 1, 2010, all documents concerning any test or report (including any 

notes and raw data) performed or written to the biodegradability of plastic products under ASTM 

standards 05511 and 05526 for ECM and/or a plastic product containing the ECM additive. 

Request No.6. All documents concerning the education, training, and experience of Mr. Bruno De 

Wilde. 

Request No.8. All documents concerning the education, training, and experience of Mr. Richard 

Tillinger. R 0 t 0 w S M t t Q h esp. pp. o . . . o . o uas 
Exh. RX-1 
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Request No. 10. Since January 1, 2010, all documents and correspondence (except correspondence 

in which Robert Sinclair or other ECM employee was a party to such correspondence) concerning 

any amendments, vote(s); and/or 'negatives' related to ASTM standard 05511 and 05526. 

Through these final modifications, ECM has strived to limit (1) the time and effort of O.W.S. 

personnel to search for documents; and (2) documents containing sensitive materials. We 

understand that 0. W.S. protests disclosing documents and materials that display content under 

confidentiality agreements between O.W.S. and third party customers. You have not described, 

however, concrete details concerning how 0. W.S. maintains its records and why searches for the 

above materials would be excessive. Further, and notwithstanding that you say that O.W.S. is a 

small firm, there is no indication from you as to how computer key-word searches and similar 

methods would be insufficient to locate responsive documents. Finally, as we discussed, O.W.S. is 

not the only testing firm to receive a third-party subpoena in this matter. Other firms have 

expressed similar concerns and submitted documents under a confidential designation. Please note 

that given such circumstances and without any ability to understand why such narrowed production 

would be unreasonable or excessive, ECM may contest recoupment of costs without proper and/or 

sufficient legal basis and context. Given the facts that you have explained and are known to us, we 

do not consider it likely that O.W.S. would succeed in a challenge to the above requests. 

We have extended the date for O.W.S. to respond to ECM's subpoena by March 24, 2014. Please 

submit materials by that time. 

Sincerely, 

Lou Caputo I EMoRo & AssociATEs, P.C. I 3210 S. Gilbert Rd., Ste 4 1 Chandler, AZ 85286 Firm: (602) 
388-8901 1 Facsimile: (602) 393-4361 1 www.emord.com 

~: This is a confidential communication intended for the recipient listed above. The content of this communication 
is protected from disclosure by the attorney-client privilege and the work product doctrine. If you are not the intended 
recipient, you should treat this communication as strictly confidential and provide it to the person intended. Duplication or 
distribution of this communication is prohibited by the sender. If this communication has been sent to you in error, please 
notify the sender and then immediately destroy the document. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF THE ADMINISTRATivE LAW JUDGES 
Washington, D.C. 

In the Matter of 

ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 

Respondent. 

Docket No. 9358 

DECLARATION OF LOU CAPUTO IN SUPPORT OF RESPONDENT ECM'S 
MOTION TO COMPEL AND FOR SANCTIONS 

In accord with 28 U.S.C. § 1746, I declare under penalty of perjury that the following is 

true and correct: 

1. I am over the age of eighteen years and I make this affidavit on personal 

knowledge of its contents and in further support of Respondent's Motion for a Protective Order. 

2. I am employed by the law finn Emord & Associates, P.C., which represents ECM 

BioFihns in matters before the Federal Trade Commission. I am an attorney of record fu the 

above-captioned case. 

3. On February 27,2014, I spoke by phone with Ms. Christine Haaker concerning 

ECM's subpoena to O.W.S., service of that subpoena, and about O.W.S.'s request to limit the 

subpoena's scope. 

4. On March 11,2014, I spoke by phone with Ms. Christine Haaker concerning 

ECM's subpoena to O.W.S. and about O.W.S.'s request to limit the subpoena's scope. ECM 

agreed to consider further reductions in scope of its subpoena to O.W.S. 
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5. Exhibit RX-A-1 hereto is a true and correct copy of a subpoena duces tecum sent 

to O.W.S., fuc. (Organic Waste Systems) on February 13, 2014. 

6. Exhibit RX-A-2 hereto is a true and correct copy of a subpoena duces tecum sent 

to O.W.S., Inc. on February 28, 2014. 

7. Exhibit RX-A-3 hereto is a true and correct copy of an email sent by me to 

Christine Haaker on February 28,2014. 

8. Exhibit RX-C hereto is a true and correct copy of a letter received by ECM from 

O.W.S. via email from Christine Haak:er on February 27, 2014. 

9. Exhibit RX-D hereto is a true and correct copy of an email received by ECM 

from Christine Haaker on March 6, 2014. 

10. Exhibit RX-E hereto is a true and correct copy of a letter received via email by 

ECM from Christine Haak:er on March 7, 2014. 

11. Exhibit RX-F hereto is a true and correct copy of an email received by ECM 

from Christine Haaker on March 10, 2014. 

12. Exhibit RX-G hereto is a true and correct ?OPY of an email sent by me to 

Christine Haaker on March 10,2014. 

13. Exhibit RX-H hereto is a true and correct copy of an email sent by me to 

Christine Haaker on March 12,2014. 

Loo~uro=F~ 
Respondent's Counsel 

Executed this 21st day of March 2014 in Chandler, Arizona. 
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